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Bricker Bullet No. 2015-02 April 7, 2015

At its meeting this past Thursday, the Ohio Elections Commission considered legislation
offered by State Auditor David Yost which would allow the OEC to take prompt action on
citizens’ complaints about school mailings, web pages, or other activities which allegedly
promote levies using public funds. (The changes would apply to other political subdivisions as
well.) The State Auditor currently has jurisdiction to consider allegations of such misspending
of public funds, but only in the course of an audit which typically occurs long after the election
in question. The proposed amendments would allow the OEC to conduct expedited hearings
on cases brought within 90 days before a general election or 60 days before a special or
primary election. The Executive Director of OEC has expressed support for the legislation.
Because the legislation is proposed as an amendment to the pending biennial budget bill (HB
64), it is possible that enactment could occur prior to July 1, 2015.

Penalties for a violation of the Ohio election law involved* could include an order for
restitution, the imposition of a fine of up to $1,000, and/or referral for criminal prosecution as
a misdemeanor of the first degree. The proposed legislation is unclear as to who would be
considered the “violator” in situations involving an informational mailing by a school district—
but this could be interpreted to mean the superintendent or any other person deemed to be
responsible for the communication.

* The original draft of this legislation centers on violations of ORC 9.03, a law of general application which allows
public officials to “present information” about their political subdivision, but prohibits the expenditure of public
funds “on any activity to influence the outcome of an election.” It is anticipated that a similar law applicable
specifically to schools will eventually be included within the proposed amendments.
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Bricker Bullet No. 2014-03 May 5, 2014

As many Ohio school districts and their teacher organizations undertake collective bargaining for
2014-15 and beyond, increasing focus is falling upon the provisions of OTES—the Ohio Teacher
Evaluation System developed by the Ohio Department of Education. One particular feature of OTES
which comes as a surprise to many educators and administrators is a provision which allows certain
teachers to choose who will evaluate them. The provision (shown in context below) states:

 Teachers with above expected levels of student growth will develop a professional growth
plan and may choose their credentialed evaluator for the evaluation cycle.

 Teachers with expected levels of student growth will develop a professional growth plan
collaboratively with the credentialed evaluator and will have input on their credentialed
evaluator for the evaluation cycle.

 Teachers with below expected levels of student growth will develop an improvement plan
with their credentialed evaluator. The administration will assign the credentialed evaluator
for the evaluation cycle and approve the improvement plan.

See ODE web document: “State Evaluation Framework Narrative” (September 2013). These concepts
are repeated throughout the published OTES materials.

It should be noted that although the language above appears in ODE’s “state framework” document,
the subject of evaluator selection is not one of the elements of the “state framework” prescribed by
law. (See ORC 3319.112.)

Given the complexity of the issues involved, boards of education will want to consult with
knowledgeable legal counsel before incorporating evaluation procedures into their collective
bargaining agreements which may not be required under the new statutory scheme.
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Bricker Bullet No. 2014-01 January 14, 2014

The State Employment Relations Board (SERB) has issued a ruling in which it found that a board of
education did not commit an unfair labor practice when it unilaterally implemented a new standards-
based teacher evaluation policy to comply with the “state framework” requirements of House Bill 153
(the 2011 budget bill). SERB accordingly dismissed the ULP charge which had been filed by the
teachers’ association for lack of probable cause. In the Matter of Parma Education Association,
OEA/NEA v. Parma City School District Board of Education, Case Number 2013-ULP-10-0307
(January 9, 2014).

At the time of the board’s action to implement the new policy, the negotiated agreement between the
teachers’ association and the board had expired and the parties were engaged in ongoing
negotiations for a successor agreement. SERB found that, although a board of education is normally
bound to maintain the status quo ante in such circumstances (as a requirement of good-faith
bargaining), the clear wording of HB 153 indicated that it was to supersede collective bargaining
agreements as of July 1, 2013. Therefore, since HB 153 required the adoption of a policy by such
date, and the implementation of the policy upon contract expiration, the board did not commit an
unfair labor practice when it proceeded to implement.*

Boards are cautioned that the dismissal of an unfair labor practice charge is a highly fact-specific
determination and does not create a binding legal precedent. However, this ruling does appear to
reflect the manner in which SERB views the state mandate on teacher evaluation created by House
Bill 153.

The full text of the new SERB ruling may be accessed by following this link.
________________

*It should be noted that ORC 3319.111, as enacted by HB 153, calls for the adoption of a policy by July 1,
2013, which is to “become operative” upon the expiration of then-existing negotiated agreements. The SERB
dismissal order addresses the situation of an expired agreement, and does not appear to authorize
implementation of the policy prior to the expiration of an agreement that was in effect on 9-29-11.
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Bricker Bullet No. 2013-08 December 11, 2013

A recent jury verdict in San Diego, California has dramatically highlighted the potential liability
which may arise for schools and school personnel as a result of releasing students to
persons not authorized by the parent or legal custodian.

The case involved a 9-year-old Mexican-American boy who had been dropped off at school in
the morning by his father. Later that day, the school received a phone call from the boy’s
mother, who had been deported a month earlier. The mother said that she needed to pick up
her son for a doctor’s appointment in 15 minutes, but was unable to get away from work. She
told the office manager that she was sending her boyfriend to pick up the child. The office
manager checked the district’s records to see if the boyfriend was listed on the “emergency
card,” as required by school policy. He was not. However, the mother was told that the
boyfriend would be allowed to pick up the boy if he showed identification. When the
boyfriend appeared at school, the boy clearly recognized him and “was happy to see him.”
When the father arrived at school at the end of the day to pick up his son, his son was gone.
He had been taken to Mexico to live with his mother, where he continues to live.

After a five-day trial, the jury rendered a verdict against the district. The father was awarded
$2 million in damages, and his son $850,000. The principal was assessed damages in the
amount of $3,500. A key issue in the trial was the district’s own policy, which strictly
prohibited the release of a student to any person not listed on the emergency card.

The strongly punitive response of the jury in this case suggests that schools review their
current policies and procedures for the release of students to authorized persons, and consult
with legal counsel on the sufficiency of those policies and practices under current law.

Additional details on the case can be found in an earlier ruling of the court posted at this site.
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Bricker Bullet No. 2013-04 April 5, 2013

The United States Court of Appeals for the Sixth Circuit, based in Cincinnati and presiding over all
federal court appeals from the states of Michigan, Ohio, Kentucky, and Tennessee, has issued a
significant decision dealing with the constitutional limits on student cell phone searches. In this case,
the Sixth Circuit found that school officials acted unconstitutionally when they searched a student’s
cell phone after he was discovered sending text messages during class. G.C. v. Owensboro
[Kentucky] Public Schools, Case No. 4:09-CV-102 (March 28, 2013).

The case involved an out-of-district high school student who had extensive disciplinary problems
arising from certain mental health issues, including depression, anger, and suicidal ideation. He had
also admitted that he used illegal drugs. When he was found violating school policy by using a cell
phone in class, his phone was confiscated. The assistant principal read four text messages that had
been sent that day, because she was aware of the student’s prior record of suicidal feelings and drug
use, and was concerned as to how he might react to the disciplinary action.

After reviewing the entire record, the Court found that on the day in question, the student was merely
violating a school rule, and nothing more. The Court acknowledged that a cell phone search would
have be permissible had it been likely to produce evidence of (1) criminal activity, (2) an impending
violation of other school rules, or (3) potential harm to persons in the school. It concluded, however,
that none of these circumstances were present. It declared that a “general background knowledge of
drug abuse or depressive tendencies, without more,” is an insufficient basis upon which to initiate a
search of a student’s cell phone.

One judge on the three-judge panel dissented from this conclusion, finding that the school’s
knowledge of prior suicidal thoughts and drug use should have been considered sufficient grounds for
the limited search that was conducted by the assistant principal.

You can read the full text of the Court’s opinion by following this link.
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Bricker Bullet No. 2013-03 February 1, 2013

On Friday, January 25, 2013, the U.S. Department of Education's Office for Civil Rights (OCR) issued
a new formal guidance (in the form of a “Dear Colleague” letter) for public elementary and secondary
schools and colleges and universities regarding their obligation to provide athletic opportunities for
students with disabilities. Many are calling this a “landmark directive” and are suggesting that the
Department’s guidance will have as significant an impact on athletic opportunities for students with
disabilities as Title IX created for female athletes.

The January 25th letter clarifies schools’ existing legal obligations under Section 504 of the
Rehabilitation Act of 1973 to provide students with disabilities an equal opportunity to participate in
extracurricular activities. This means making reasonable modifications to the school’s extracurricular
programs and activities and providing necessary aids and services, unless the school can show that
doing so would result in a fundamental alteration of its programs or put student safety at risk.

Within the letter, OCR provides concrete examples of the types of reasonable modifications that
schools may be required to make in order to ensure that students with disabilities have an equal
opportunity to participate in extracurricular athletics. For example:

 Using a visual cue along with a starter pistol for a student with hearing impairment who is on
the track team, or

 Providing after school nursing assistance (such as glucose testing and monitoring) to enable
a student with diabetes to participate in an after school athletic program.

The letter also cautions schools that they cannot limit athletic opportunities due to generalizations and
stereotypes about students with disabilities and encourages them to “work with their communities and
athletic associations to develop broad opportunities to include students with disabilities in all
extracurricular athletic programs.”

The full text of OCR’s new “Dear Colleague” letter can be accessed here.
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