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Bricker Bullet No. 2017-01              February 24, 2017 
 

In a widely-reported action, the U.S. Department of Education and the U.S. Department of 
Justice have issued a joint letter withdrawing prior guidances on the rights of transgender 
students in the public school setting.  The prior guidances had been issued in 2015 and 
2016, and included the controversial directive to allow transgender students to use the 
restrooms of gender identification, regardless of their biological (birth) gender.  The 
retraction takes the form of a “Dear Colleague” letter issued jointly by both agencies. By its 
own terms, the letter “does not add requirements to applicable law,” but only withdraws the 
prior interpretations. Those wishing to read the actual text of the letter may do so by 
following this link. 
 
It is important for educators to understand that this action does not change the law itself— 
only the current administration’s interpretation of that law. This may mean less enforcement 
pressure from the U.S. Department of Education, but individuals and organizations remain 
free to pursue legal challenges for sex discrimination under Title IX, including transgender-
based claims.  Ultimately, it will be up to the courts to define a public school’s obligations 
under Title IX. To the surprise of some, the United States Supreme Court has already 
accepted jurisdiction in a school “restroom case,” with oral arguments currently scheduled 
for March 28th of this year. The lower-court ruling in that soon-to-be-landmark case (which 
was generally favorable to the student) can be accessed here.   I 
 

  

Questions concerning the above may be referred to the attorneys of the Education Practice Group at Bricker & Eckler LLP:
 
Laura G. Anthony, Chair – 614.227.2366 
H. Randy Bank – 614.227.8836 
Federico G. Barrera III – 614.227.8820 
Melissa Martinez Bondy – 614.227.8875 
Diana S. Brown – 614.227.8823 
Kimball H. Carey – 614.227.4891 
Melissa M. Carleton – 614.227.4846 
Janet K. Cooper – 937.224.1799 
Nicole M. Donovsky – 614.227.4866 
Jennifer A. Flint – 614.227.2316 
Dane A. Gaschen – 614.227.8887 
Susan E. Geary – 614.227.2330 
 

 
Susan B. Greenberger – 614.227.8848 
Warren I. Grody – 614.227.2332 
Megan Savage Knox – 614.227.8885 
David J. Lampe – 513.870.6561 
Beverly A. Meyer – 937.224.1849 
Joshua D. Nolan – 216.523.5485 
Susan L. Oppenheimer – 614.227.8822 
Nicholas A. Pittner – 614.227.8815 
Richard W. Ross – 614.227.4873 
S. Courter Shimeall – 614.227.7723 
Sue W. Yount – 614.227.2336

 
Please note… These Bricker Bullets are provided to BASA members as an informational service courtesy of the law firm of 
Bricker & Eckler LLP, a BASA Premier Partner. They are not intended to serve as a legal opinion with respect to any specific 
person or factual situation. 
 
Miss something?  Earlier Bricker Bullets can be accessed by following this link.                   ©Bricker & Eckler LLP  (2017) 
 
Follow us on Twitter @BrickerEdLaw  

 

 

 
Trump Administration Pulls Back 

Transgender Interpretations 
 
 

https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201702-title-ix.docx
http://www.ca4.uscourts.gov/opinions/published/152056.p.pdf
http://www.bricker.com/services/service-details.aspx?serviceid=33
http://www.bricker.com/insights-resources/publications?publication-type=bricker-bullets
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Bricker Bullet No. 2016-10              December 19, 2016 
 

Governor John Kasich has signed Senate Bill 3, a wide-ranging package of legislative 
amendments directed primarily at K-12 public schools.  Some of the more noteworthy 
provisions of SB 3 include the following: 

 threshold for competitive bidding on building improvements raised from $25,000 to 
$50,000 (same as for municipalities) 

 reverts to prior law allowing JVSD board members to be members of local boards, 
with option to appoint a person with “experience or knowledge regarding the labor 
needs of the state and region” 

 state and district-wide student testing time generally limited to 2% of school year 
(beginning with 2017-18 school year) 

 preparation and practice testing generally limited to 1% of school year 

 diagnostic testing in math and writing no longer mandatory for grades 1-2, or in writing 
for grade 3 (beginning with 2017-18 school year) 

 districts no longer required to submit plans to ODE as to how they will make up 
missed days with online instruction or “blizzard bags” 

 superintendents no longer required to sign home instruction diplomas 

More comprehensive summaries of the bill are sure to follow in the coming days. Readers 
may view the entire text of the bill as enacted by following this link. 
 

  

Questions concerning the above may be referred to the attorneys of the Education Practice Group at Bricker & Eckler LLP:

 
Laura G. Anthony, Chair – 614.227.2366 
H. Randy Bank – 614.227.8836 
Melissa Martinez Bondy – 614.227.8875 
Diana S. Brown – 614.227.8823 
Kimball H. Carey – 614.227.4891 
Melissa M. Carleton – 614.227.4846 
Janet K. Cooper – 937.224.1799 
Nicole M. Donovsky – 614.227.4866 
Jennifer A. Flint – 614.227.2316 
Dane A. Gaschen – 614.227.8887 

 
Susan E. Geary – 614.227.2330 
Susan B. Greenberger – 614.227.8848 
Warren I. Grody – 614.227.2332 
Megan Savage Knox – 614.227.8885 
David J. Lampe – 513.870.6561 
Beverly A. Meyer – 937.224.1849 
Susan L. Oppenheimer – 614.227.8822 
Nicholas A. Pittner – 614.227.8815 
Richard W. Ross – 614.227.4873 
S. Courter Shimeall – 614.227.7723 
Sue W. Yount – 614.227.2336

 
Please note… These Bricker Bullets are provided to BASA members as an informational service courtesy of the law firm of 
Bricker & Eckler LLP, a BASA Premier Partner. They are not intended to serve as a legal opinion with respect to any specific 
person or factual situation. 
 
Miss something?  Earlier Bricker Bullets can be accessed by following this link.                   ©Bricker & Eckler LLP  (2016) 
 
Follow us on Twitter @BrickerEdLaw  

 

 

Governor Signs Grab Bag of  
Education-Related Amendments 

During “Lame Duck” Session 
 
 

http://search-prod.lis.state.oh.us/solarapi/v1/general_assembly_131/bills/sb3/EN/05?format=pdf
http://www.bricker.com/services/service-details.aspx?serviceid=33
http://www.bricker.com/insights-resources/publications?publication-type=bricker-bullets
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Bricker Bullet No. 2016-09              November 30, 2016 
 

In a dramatic last-minute ruling, a federal district court in Texas has issued a preliminary 
injunction prohibiting the U.S. Department of Labor from implementing new overtime rules 
which were set to take effect on December 1.  These new rules, as reported in an earlier 
Bricker Bullet, would have significantly expanded the number of nonteaching school 
employees eligible for overtime pay.  State of Nevada v. U.S. Dept. of Labor, Case No. 4: 
16-CV-00731 (U.S. Dist. Ct., E. D. Tex. Nov. 22, 2016)(full opinion here). 
 
It is unclear what effect the ruling will have on employers nationally, as many have already 
set in place procedures for implementation.  While many  employers are likely to go 
forward with the new overtime rules, many others may choose to adopt a “wait and see” 
approach as the case works its way through the federal court system. 
 
A more extensive discussion of the new ruling has been prepared by the attorneys of 
Bricker & Eckler’s Employment/Labor  group, and can be accessed by following this link. 
 

  

Questions concerning the above may be referred to the attorneys of the Education Practice Group at Bricker & Eckler LLP:
 
Laura G. Anthony, Chair – 614.227.2366 
H. Randy Bank – 614.227.8836 
Melissa Martinez Bondy – 614.227.8875 
Diana S. Brown – 614.227.8823 
Kimball H. Carey – 614.227.4891 
Melissa M. Carleton – 614.227.4846 
Janet K. Cooper – 937.224.1799 
Nicole M. Donovsky – 614.227.4866 
Jennifer A. Flint – 614.227.2316 
Dane A. Gaschen – 614.227.8887 

 
Susan E. Geary – 614.227.2330 
Susan B. Greenberger – 614.227.8848 
Warren I. Grody – 614.227.2332 
Megan Savage Knox – 614.227.8885 
David J. Lampe – 513.870.6561 
Beverly A. Meyer – 937.224.1849 
Susan L. Oppenheimer – 614.227.8822 
Nicholas A. Pittner – 614.227.8815 
Richard W. Ross – 614.227.4873 
S. Courter Shimeall – 614.227.7723 
Sue W. Yount – 614.227.2336

 
Please note… These Bricker Bullets are provided to BASA members as an informational service courtesy of the law firm of 
Bricker & Eckler LLP, a BASA Premier Partner. They are not intended to serve as a legal opinion with respect to any specific 
person or factual situation. 
 
Miss something?  Earlier Bricker Bullets can be accessed by following this link.                   ©Bricker & Eckler LLP  (2016) 
 
Follow us on Twitter @BrickerEdLaw  

 

 

 
New Overtime Rules Temporarily Blocked  

by Federal Court Order 
 
 

http://www.bricker.com/industries-practices/education/insights-resources/publications/new-overtime-rules-for-white-collar-employees-could-affect-nonlicensed-supervisors
http://www.bricker.com/industries-practices/education/insights-resources/publications/new-overtime-rules-for-white-collar-employees-could-affect-nonlicensed-supervisors
http://posting.arktimes.com/media/pdf/mazzant.pdf
http://www.bricker.com/industries-practices/employment-labor/insights-resources/publications/new-overtime-regulations-halted-by-eleventh-hour-federal-court-decision
http://www.bricker.com/services/service-details.aspx?serviceid=33
http://www.bricker.com/insights-resources/publications?publication-type=bricker-bullets
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Bricker Bullet No. 2016-08                    August 24, 2016 
 

A federal district court in Texas has issued a preliminary injunction prohibiting the U.S. 
Department of Education from proceeding with enforcement of the policy it announced on 
May 13 of this year, as reported here, concerning the rights of transgender students. The 
ruling was sought by the plaintiffs in the case, which include the states of Texas, Alabama, 
Wisconsin, West Virginia, Tennessee, Oklahoma, Louisiana, Utah, Georgia, and 
Mississippi, in addition to representatives of several other states or state agencies.  In its 
opinion, the court found that the guidance, which was issued jointly by the U.S. Department 
of Education and the U.S. Department of Justice, failed to meet certain rule-making 
requirements and was otherwise unsupported by the wording of Title IX.  The court found 
that it had proper jurisdiction of the case and, furthermore, that the injunction should be 
nationwide in scope.  The full text of the ruling can be accessed by following this link.  
 
School leaders are cautioned that as a preliminary injunction, the ruling in this case is 
temporary in nature, and could itself be subject to a stay order upon appeal.  It should also 
be noted that while the order issued in this case may temporarily restrict enforcement 
actions by the federal government, it does not prevent private lawsuits on behalf of 
transgender students, which may continue to be pursued under Title IX.  
 

  

Questions concerning the above may be referred to the attorneys of the Education Practice Group at Bricker & Eckler LLP:

 
Laura G. Anthony, Chair – 614.227.2366 
H. Randy Bank – 614.227.8836 
Melissa Martinez Bondy – 614.227.8875 
Diana S. Brown – 614.227.8823 
Kimball H. Carey – 614.227.4891 
Melissa M. Carleton – 614.227.4846 
Janet K. Cooper – 937.224.1799 
Kate Vivian Davis – 937.535.3912 
Nicole M. Donovsky – 614.227.4866 
Jennifer A. Flint – 614.227.2316 
Dane A. Gaschen – 614.227.8887 

 
Susan E. Geary – 614.227.2330 
Susan B. Greenberger – 614.227.8848 
Warren I. Grody – 614.227.2332 
Megan Savage Knox – 614.227.8885 
David J. Lampe – 513.870.6561 
Beverly A. Meyer – 937.224.1849 
Susan L. Oppenheimer – 614.227.8822 
Nicholas A. Pittner – 614.227.8815 
Richard W. Ross – 614.227.4873 
Sue W. Yount – 614.227.2336

 
Please note… These Bricker Bullets are provided to BASA members as an informational service courtesy of the law firm of 
Bricker & Eckler LLP, a BASA Premier Partner. They are not intended to serve as a legal opinion with respect to any specific 
person or factual situation. 
 
Miss something?  Earlier Bricker Bullets can be accessed by following this link.                   ©Bricker & Eckler LLP  (2016) 
 
Follow us on Twitter @BrickerEdLaw  

 

 

 
Federal Court Issues Injunction Against  

USDOE Transgender Policy 
 
 

http://www.bricker.com/industries-practices/education/insights-resources/publications/discriminating-on-the-basis-of-gender-identity-violates-title-ix-the-us-departments-of-education-and-justice-dear-colleague-letter-on-the-civil-rights-of-transgender-students
https://www.texasattorneygeneral.gov/files/epress/Texas_et_al_v._U.S._et_al_-_Nationwide_PI_(08-21-16).pdf
http://www.bricker.com/services/service-details.aspx?serviceid=33
http://www.bricker.com/insights-resources/publications?publication-type=bricker-bullets
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Bricker Bullet No. 2016-07                        June 30, 2016 
 

On June 23, 2016, the U.S. Department of Education and the U.S. Department of Health and 
Human Services issued a joint letter emphasizing significant new responsibilities for K-12 schools 
with respect to children in foster care.  These changes are required under  provisions of the 
recently enacted Every Student Succeeds Act (ESSA)—the legislative successor to the No Child 
Left Behind Act, originally enacted in 2002.  The focus of the new legislation is directed at achieving 
greater “educational stability” for children in foster care, and “improved outcomes,” including higher 
graduation rates. 
 

Some key responsibilities imposed by ESSA with respect to foster children are: 

 a child in foster care must remain in his or her “school of origin” (school in which child 
is enrolled at time of placement in foster care) unless not in child’s “best interest” 

 “best interest” determination must be made jointly by school and the applicable child 
welfare agency whenever the child’s placement is changed 

 transportation must be provided to the foster child’s “school of origin” under 
procedures developed collaboratively with state and local child welfare agencies 

 foster children changing schools must be “immediately enrolled” in their new school, 
even if they are unable to produce records normally required for enrollment 

 individual schools, as well as the state education agency, must “report annually on 
academic achievement and graduation rates for children in foster care as a separate 
subgroup.” 

A more detailed explanation of the new requirements relating to the education of foster children can 
be found in the Non-Regulatory Guidance also issued by USDOE and HHS on June 23, 2016. 
 

Compliance with the ESSA’ s provisions on foster children is required by December 10, 2016.  
 

  

Questions concerning the above may be referred to the attorneys of the Education Practice Group at Bricker & Eckler LLP:
 
Laura G. Anthony, Chair – 614.227.2366 
H. Randy Bank – 614.227.8836 
Melissa Martinez Bondy – 614.227.8875 
Diana S. Brown – 614.227.8823 
Kimball H. Carey – 614.227.4891 
Melissa M. Carleton – 614.227.4846 
Janet K. Cooper – 937.224.1799 
Kate Vivian Davis – 937.535.3912 
Nicole M. Donovsky – 614.227.4866 
Jennifer A. Flint – 614.227.2316 
Dane A. Gaschen – 614.227.8887 

 
Susan E. Geary – 614.227.2330 
Susan B. Greenberger – 614.227.8848 
Warren I. Grody – 614.227.2332 
Megan Savage Knox – 614.227.8885 
David J. Lampe – 513.870.6561 
Beverly A. Meyer – 937.224.1849 
Susan L. Oppenheimer – 614.227.8822 
Nicholas A. Pittner – 614.227.8815 
Richard W. Ross – 614.227.4873 
Sue W. Yount – 614.227.2336

 
Please note… These Bricker Bullets are provided to BASA members as an informational service courtesy of the law firm of 
Bricker & Eckler LLP, a BASA Premier Partner. They are not intended to serve as a legal opinion with respect to any specific 
person or factual situation. 
 
Miss something?  Earlier Bricker Bullets can be accessed by following this link.                   ©Bricker & Eckler LLP  (2016) 
 
Follow us on Twitter @BrickerEdLaw  

 

 

 
ESSA Brings Major Changes to Education of 

Children in Foster Care 
 
 

http://www.acf.hhs.gov/sites/default/files/cb/ed_hhs_foster_care_dcl.pdf
http://www2.ed.gov/policy/elsec/leg/essa/edhhsfostercarenonregulatorguide.pdf
http://www.bricker.com/services/service-details.aspx?serviceid=33
http://www.bricker.com/insights-resources/publications?publication-type=bricker-bullets
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Bricker Bullet No. 2016-06                        May 20, 2016 
 

The U.S. Department of Labor has announced a major change in the way it defines which 
employees are exempt from federal overtime law requirements. The key feature of the new 
regulations is a doubling of the amount employees may earn and still be entitled to overtime pay.  
Under the existing rules, persons employed in qualifying executive, administrative, or professional 
(“EAP”) capacities must be paid a minimum salary of $455 per full-time week ($23,660 annually) in 
order to be considered exempt from overtime. Under the new regulations, which take effect 
December 1, 2016, such employees must be paid a minimum of $913 per week or $47,476 
annually in order to be exempt. This salary threshold will be automatically updated every three 
years to keep pace with economic conditions.   
 

The new regulations will not affect teachers, who are specifically excluded from any “salary test” 
requirements.  Nor will it affect academic administrators, who (under a special rule) need only be 
paid an amount equal to a starting teacher’s salary in order to be exempt from overtime. 
 

“Non-academic” administrators and supervisors may, however, be affected. Examples of such 
positions would include transportation supervisors, custodial and maintenance supervisors, or food 
service managers who supervise and direct other employees of the district and generally function in 
a “bona fide administrative capacity.”  Such employees, although they might otherwise be exempt, 
will now be entitled to overtime if they are not compensated at the newly established minimum rate 
of $913/week or $47,476/year.  Accurate time records would be required, as well as mandatory 
compensation (or compensatory time) at 1½ times the employee’s regular rate of pay for all hours 
worked in excess of 40 during a given workweek. 
 

A summary of the new overtime rules, as applicable to state and local government employers, may 
be viewed by following this link.  Given the highly technical nature of the regulations involved, 
boards of education are advised to consult their legal counsel when attempting to determine the 
exempt or non-exempt status of any particular school district position.  
 

  

Questions concerning the above may be referred to the attorneys of the Education Practice Group at Bricker & Eckler LLP:
 
Laura G. Anthony, Chair – 614.227.2366 
H. Randy Bank – 614.227.8836 
Melissa Martinez Bondy – 614.227.8875 
Diana S. Brown – 614.227.8823 
Kimball H. Carey – 614.227.4891 
Melissa M. Carleton – 614.227.4846 
Janet K. Cooper – 937.224.1799 
Kate Vivian Davis – 937.535.3912 
Nicole M. Donovsky – 614.227.4866 
Jennifer A. Flint – 614.227.2316 
Dane A. Gaschen – 614.227.8887 

 
Susan E. Geary – 614.227.2330 
Susan B. Greenberger – 614.227.8848 
Warren I. Grody – 614.227.2332 
Megan Savage Knox – 614.227.8885 
David J. Lampe – 513.870.6561 
Beverly A. Meyer – 937.224.1849 
Susan L. Oppenheimer – 614.227.8822 
Nicholas A. Pittner – 614.227.8815 
Richard W. Ross – 614.227.4873 
Sue W. Yount – 614.227.2336

 
Please note… These Bricker Bullets are provided to BASA members as an informational service courtesy of the law firm of 
Bricker & Eckler LLP, a BASA Premier Partner. They are not intended to serve as a legal opinion with respect to any specific 
person or factual situation. 
 
Miss something?  Earlier Bricker Bullets can be accessed by following this link.                   ©Bricker & Eckler LLP  (2016) 
 
Follow us on Twitter @BrickerEdLaw  

 

 

New Overtime Rules for  
“White Collar” Employees Could Affect 

Nonlicensed Supervisors 
 

https://www.dol.gov/whd/regs/compliance/whdfs21.pdf
https://www.dol.gov/sites/default/files/overtime-government.pdf
http://www.bricker.com/services/service-details.aspx?serviceid=33
http://www.bricker.com/insights-resources/publications?publication-type=bricker-bullets
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Bricker Bullet No. 2016-05                        May 16, 2016 
 

In a bold assertion of their enforcement authority over America’s public schools, the U.S. 
Department of Education and the U.S. Department of Justice have issued what they describe as a 
“significant guidance” on the rights of transgender students.  The pronouncement does not take any 
new policy positions, and no new laws or regulations have been created. The joint statement is, 
however, unequivocal in its broad support of transgender student rights—including the full right of 
restroom access according to students’ self-determined gender identity.  See Dear Colleague Letter 
(USDOE/USDOJ, issued May 13, 2016).  The joint statement also incorporates an extensive Q & A 
document designed to assist public schools with practical advice on the implementation of 
transgender-friendly practices. Examples of Policies and Emerging Practices for Supporting 
Transgender Students (USDOE, May 2016). 
 
As witnessed by recent headlines, public schools nationally continue to be in turmoil over 
transgender issues.  Most notably, the State of North Carolina and the federal government are 
currently enmeshed in litigation over transgender rights. It should be noted that statements of policy 
such as “Dear Colleague” letters do not have the force of law, but are important in that they clarify 
the position the enforcing agency will take until the courts have established more definitive rules.  
The primary remedy for a violation of Title IX (in terms of USDOE enforcement) is the withholding of 
federal funds. However, that extreme penalty does not yet appear to have been implemented in a 
school transgender enforcement case. Most recently, a spokesperson for the White House has 
stated that “the administration will not take action to withhold funding while this enforcement 
process is playing out in the courts.”  (White House Press Briefing of May 12, 2016) (in reference to 
the North Carolina litigation).  Individual litigation claims remain as a more immediate threat. 
 
More detailed information on public school transgender issues can be found on the Bricker & Eckler 
web site at this location. 

  

Questions concerning the above may be referred to the attorneys of the Education Practice Group at Bricker & Eckler LLP:
 
Laura G. Anthony, Chair – 614.227.2366 
H. Randy Bank – 614.227.8836 
Melissa Martinez Bondy – 614.227.8875 
Diana S. Brown – 614.227.8823 
Kimball H. Carey – 614.227.4891 
Melissa M. Carleton – 614.227.4846 
Janet K. Cooper – 937.224.1799 
Kate Vivian Davis – 937.535.3912 
Nicole M. Donovsky – 614.227.4866 
Jennifer A. Flint – 614.227.2316 
Dane A. Gaschen – 614.227.8887 

 
Susan E. Geary – 614.227.2330 
Susan B. Greenberger – 614.227.8848 
Warren I. Grody – 614.227.2332 
Megan Savage Knox – 614.227.8885 
David J. Lampe – 513.870.6561 
Beverly A. Meyer – 937.224.1849 
Susan L. Oppenheimer – 614.227.8822 
Nicholas A. Pittner – 614.227.8815 
Richard W. Ross – 614.227.4873 
Sue W. Yount – 614.227.233

 
Please note… These Bricker Bullets are provided to BASA members as an informational service courtesy of the law firm of 
Bricker & Eckler LLP, a BASA Premier Partner. They are not intended to serve as a legal opinion with respect to any specific 
person or factual situation. 
 
Miss something?  Earlier Bricker Bullets can be accessed by following this link.                   ©Bricker & Eckler LLP  (2016) 
 
Follow us on Twitter @BrickerEdLaw 

 
 

 

 

Federal Government Issues Strong 
Pronouncement to All Public Schools on 

Transgender Student Rights 
 

http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf
http://www2.ed.gov/about/offices/list/oese/oshs/emergingpractices.pdf
http://www2.ed.gov/about/offices/list/oese/oshs/emergingpractices.pdf
https://www.justice.gov/opa/pr/justice-department-files-complaint-against-state-north-carolina-stop-discrimination-against
https://www.whitehouse.gov/the-press-office/2016/05/12/press-briefing-press-secretary-josh-earnest-5122016
http://www.bricker.com/industries-practices/schools/insights-resources/publications/discriminating-on-the-basis-of-gender-identity-violates-title-ix-the-us-departments-of-education-and-justice-dear-colleague-letter-on-the-civil-rights-of-transgender-students
http://www.bricker.com/services/service-details.aspx?serviceid=33
http://www.bricker.com/insights-resources/publications?publication-type=bricker-bullets
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Bricker Bullet No. 2016-04                        May 10, 2016 
 

In a much-publicized ruling, the Ohio Supreme Court has held that school board members 
who make a decision about a school-related matter “in a series of e-mail exchanges” can 
be found in violation of the Ohio Sunshine Law (ORC 121.22).  In doing so, the Supreme 
Court overruled a lower court ruling which had found that the Sunshine Law simply did not 
apply to “sporadic e-mails” between public officials. The syllabus of the Supreme Court’s 
decision declared broadly that the Ohio Sunshine Law  

“prohibits any private prearranged discussion of the public business by a majority of 
members of a public body regardless of whether discussion occurs face to face, 
telephonically, by video conference, or electronically by e-mail, text, tweet, or other form 
of communication.” 

                                                                White v. King, 2016 Ohio 2770 (May 3, 2016). 
 

Justices Lanzinger and O’Connor, dissenting, took issue with the wide-open definition of 
“meeting” which the majority had created, believing that the kind of “meetings” prohibited 
by the Sunshine Law are “events or gatherings at which real-time communications can 
occur.” They further warned that the “unintended consequences of broadening the word 
‘meeting’ beyond its current definition could affect adversely how members of public bodies 
do their business.” 
 
The full opinion of the Court can be accessed by following this link.   
  

  

Questions concerning the above may be referred to the attorneys of the Education Practice Group at Bricker & Eckler LLP:
 
Laura G. Anthony, Chair – 614.227.2366 
H. Randy Bank – 614.227.8836 
Melissa Martinez Bondy – 614.227.8875 
Diana S. Brown – 614.227.8823 
Kimball H. Carey – 614.227.4891 
Melissa M. Carleton – 614.227.4846 
Janet K. Cooper – 937.224.1799 
Kate Vivian Davis – 937.535.3912 
Nicole M. Donovsky – 614.227.4866 
Jennifer A. Flint – 614.227.2316 
Dane A. Gaschen – 614.227.8887 

 
Susan E. Geary – 614.227.2330 
Susan B. Greenberger – 614.227.8848 
Warren I. Grody – 614.227.2332 
Megan Savage Knox – 614.227.8885 
David J. Lampe – 513.870.6561 
Beverly A. Meyer – 937.224.1849 
Susan L. Oppenheimer – 614.227.8822 
Nicholas A. Pittner – 614.227.8815 
Richard W. Ross – 614.227.4873 
Sue W. Yount – 614.227.233

 
Please note… These Bricker Bullets are provided to BASA members as an informational service courtesy of the law firm of 
Bricker & Eckler LLP, a BASA Premier Partner. They are not intended to serve as a legal opinion with respect to any specific 
person or factual situation. 
 
Miss something?  Earlier Bricker Bullets can be accessed by following this link.                   ©Bricker & Eckler LLP  (2016) 
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Boards of education are reminded that under the provisions of a bill enacted late last year
(Am. Sub. House Bill 487, effective 9-17-14), career-technical education must be expanded
to grades 7 and 8 beginning with the 2015-16 school year, unless a waiver is obtained from
the Ohio Department of Education. In order to obtain a waiver, the board of education must
adopt a formal resolution declaring “the district’s intent not to provide career-technical
education to students enrolled in grades seven and eight” for a specified school year. This
resolution must be submitted to the Department by September 30th of that school year. (See
current version ORC 3313.90[B].)

Due to the peculiar wording of this amendment, ODE has found it necessary to provide a
clarification on its web site to the effect that the adoption and submission of a board
resolution is required even if the district intends not to provide career-technical education in
just one of the two grades.

It should be noted also that under HB 487, the minimum enrollment required for a school
district wishing to provide a “comprehensive” (self-contained) career-technical program has
been increased from 1500 students (in grades 9-12) to 2,250 students (in grades 7-12).
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At its meeting this past Thursday, the Ohio Elections Commission considered legislation
offered by State Auditor David Yost which would allow the OEC to take prompt action on
citizens’ complaints about school mailings, web pages, or other activities which allegedly
promote levies using public funds. (The changes would apply to other political subdivisions as
well.) The State Auditor currently has jurisdiction to consider allegations of such misspending
of public funds, but only in the course of an audit which typically occurs long after the election
in question. The proposed amendments would allow the OEC to conduct expedited hearings
on cases brought within 90 days before a general election or 60 days before a special or
primary election. The Executive Director of OEC has expressed support for the legislation.
Because the legislation is proposed as an amendment to the pending biennial budget bill (HB
64), it is possible that enactment could occur prior to July 1, 2015.

Penalties for a violation of the Ohio election law involved* could include an order for
restitution, the imposition of a fine of up to $1,000, and/or referral for criminal prosecution as
a misdemeanor of the first degree. The proposed legislation is unclear as to who would be
considered the “violator” in situations involving an informational mailing by a school district—
but this could be interpreted to mean the superintendent or any other person deemed to be
responsible for the communication.

* The original draft of this legislation centers on violations of ORC 9.03, a law of general application which allows
public officials to “present information” about their political subdivision, but prohibits the expenditure of public
funds “on any activity to influence the outcome of an election.” It is anticipated that a similar law applicable
specifically to schools will eventually be included within the proposed amendments.
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A federal district court in Cincinnati has upheld the 2007 legislation* which instituted criminal records 
checks for all nonteaching school employees in Ohio, and which in some instances required the 
discharge of employees with very old criminal convictions. The case challenging the 2007 law was 
filed by two former employees of the Cincinnati Public Schools who were discharged** as required by 
the new law based on convictions occurring in 1977 and 1983 (felonious assault and drug trafficking). 
The primary claim in the case was that the legislation had a disparate impact on African-American 
employees and therefore constituted race discrimination in violation of Title VII of the Civil Rights Act 
of 1964. Evidence had been offered showing that nine out of the ten nonteaching employees 
terminated by CPS were African-American. 

The court rejected the disparate impact claim because it found that the group selected for analysis 
was too small.  Because the law was written for application to the entire state, as opposed to a 
specific policy or practice of CPS, the court found that the statistical analysis would need to be applied 
to the entire state in order to establish a case for disparate impact. The court also suggested, but did 
not decide, that the law might be justified on the basis of “business necessity” even if the broader 
statistical analysis was likewise unfavorable. 

The full opinion of the district court can be viewed by following this link. 

 

* HB 190 (eff. 11-14-07), amending ORC 3319.39 and enacting new ORC 3319.391.    
**One of the plaintiffs retired early in lieu of discharge. 
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The Ohio Supreme Court has invalidated a school district’s reallocation of unvoted “inside” millage for 
permanent improvements because it found, under the circumstances, that the resulting increase in tax 
revenues for the school district was not “clearly required” by the district budget.  The case involved the 
Indian Hill Exempted Village School District of Hamilton County, which had acted in 2009 to convert 
1.25 inside mills levied for current expenses to 1.25 mills levied for permanent improvements.  The 
ruling did not invalidate the inside millage shift procedure per se.  Rather, the Court found that the 
county budget commission, in reviewing the requested change, should have considered the size of 
the district’s current surplus and whether the additional tax revenues to be generated were in fact 
“clearly required” within the meaning of Ohio Revised Code Section 5705.341 for both permanent 
improvements and operating revenues. Sanborn v. Hamilton County Budget Commn., 2014 Ohio 
5218 (December 2, 2014). 

The procedure for reallocating millage within the 10 unvoted “inside” mills allowed by law is well-
established and has been utilized by many school districts whose levies have been reduced to the 20-
mill “floor” by application of tax reduction factors first created under House Bill 920 in 1976.  Such 
reallocations were made subject to a public hearing process under legislation enacted in 1998 (see 
ORC 5705.314).  It was agreed by the parties and the Court that the Indian Hill Board of Education 
had fully complied with this process.  The Court found, however, that the reallocation procedure was 
subject to the “clearly required” standard for approval of tax levies, and that the county budget 
commission had failed to give proper consideration to this standard given the size of the district’s 
surplus. 

In a closing comment, the Court attempted to limit the scope of its ruling, specifically stating that the 
case presented an “unusual circumstance” and that boards of education must be given the discretion 
to create budgets that include a surplus. However, the reasoning of the case would suggest that the 
Court will continue to require application of the “clearly required” budgeting standard not only to inside 
millage reallocations but to general “outside” millage requests as well.  
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The Ohio Attorney General has issued an opinion providing guidance on the recurring problem of how
to determine when an 18-year old student should be deemed self-supporting so as to permit tuition-
free enrollment in a district other than the district where his or her parent resides. This exception to
the general rule on free attendance exists under Section 3313.64(F)(1), which allows students at least
18 years of age (and less than 22 years of age) to attend school free wherever they choose to live, if
they “live apart from their parents [and] support themselves by their own labor.”

The Attorney General acknowledges that the phrase “support themselves by their own labor” is rather
open-ended and therefore probably “cannot be defined . . . in a manner that ensures uniform
application in Ohio.” Nevertheless, he does attempt to provide some broad parameters that may be of
assistance. He indicates, for example, that:

 Just producing a paycheck is not enough. The question is whether the amount of the
check “demonstrates self-sufficiency.”

 A statement from a head of household where the student lives, saying that the student
does chores to support himself, is not enough. There must be an examination of the
“relative value” of the services, which will not be enough if the district’s total assessment
of the situation is that the student is in fact still in some measure “dependent upon
another for the necessities of life.”

 “Supporting themselves” means to “finance or otherwise facilitate the furnishing of the
necessities of life, including food, shelter, and clothing, by means of their own physical or
mental effort.”

 The phrase “does not apply to a person who depends on another for support.”

Perhaps the most useful finding of the Attorney General is that the General Assembly, in not
providing a definition, “has delegated to local decision-makers the discretion to interpret and apply
this provision.” Thus, although the opinion does not provide educators with any kind of “bright line
test,” it does provide legal support for school administrators in defense of challenges to their
decisions, which (according to the Attorney General) must be treated as a legitimate exercise of their
discretion, as long as that discretion is not abused.

The full text of the Attorney General’s opinion (2014 OAG No. 026) may be viewed here.
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The State Employment Relations Board (SERB) has issued a ruling in which it found that a board of
education did not commit an unfair labor practice when it unilaterally implemented a new standards-
based teacher evaluation policy to comply with the “state framework” requirements of House Bill 153
(the 2011 budget bill). SERB accordingly dismissed the ULP charge which had been filed by the
teachers’ association for lack of probable cause. In the Matter of Parma Education Association,
OEA/NEA v. Parma City School District Board of Education, Case Number 2013-ULP-10-0307
(January 9, 2014).

At the time of the board’s action to implement the new policy, the negotiated agreement between the
teachers’ association and the board had expired and the parties were engaged in ongoing
negotiations for a successor agreement. SERB found that, although a board of education is normally
bound to maintain the status quo ante in such circumstances (as a requirement of good-faith
bargaining), the clear wording of HB 153 indicated that it was to supersede collective bargaining
agreements as of July 1, 2013. Therefore, since HB 153 required the adoption of a policy by such
date, and the implementation of the policy upon contract expiration, the board did not commit an
unfair labor practice when it proceeded to implement.*

Boards are cautioned that the dismissal of an unfair labor practice charge is a highly fact-specific
determination and does not create a binding legal precedent. However, this ruling does appear to
reflect the manner in which SERB views the state mandate on teacher evaluation created by House
Bill 153.

The full text of the new SERB ruling may be accessed by following this link.
________________

*It should be noted that ORC 3319.111, as enacted by HB 153, calls for the adoption of a policy by July 1,
2013, which is to “become operative” upon the expiration of then-existing negotiated agreements. The SERB
dismissal order addresses the situation of an expired agreement, and does not appear to authorize
implementation of the policy prior to the expiration of an agreement that was in effect on 9-29-11.
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A recent jury verdict in San Diego, California has dramatically highlighted the potential liability
which may arise for schools and school personnel as a result of releasing students to
persons not authorized by the parent or legal custodian.

The case involved a 9-year-old Mexican-American boy who had been dropped off at school in
the morning by his father. Later that day, the school received a phone call from the boy’s
mother, who had been deported a month earlier. The mother said that she needed to pick up
her son for a doctor’s appointment in 15 minutes, but was unable to get away from work. She
told the office manager that she was sending her boyfriend to pick up the child. The office
manager checked the district’s records to see if the boyfriend was listed on the “emergency
card,” as required by school policy. He was not. However, the mother was told that the
boyfriend would be allowed to pick up the boy if he showed identification. When the
boyfriend appeared at school, the boy clearly recognized him and “was happy to see him.”
When the father arrived at school at the end of the day to pick up his son, his son was gone.
He had been taken to Mexico to live with his mother, where he continues to live.

After a five-day trial, the jury rendered a verdict against the district. The father was awarded
$2 million in damages, and his son $850,000. The principal was assessed damages in the
amount of $3,500. A key issue in the trial was the district’s own policy, which strictly
prohibited the release of a student to any person not listed on the emergency card.

The strongly punitive response of the jury in this case suggests that schools review their
current policies and procedures for the release of students to authorized persons, and consult
with legal counsel on the sufficiency of those policies and practices under current law.

Additional details on the case can be found in an earlier ruling of the court posted at this site.
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The United States Court of Appeals for the Sixth Circuit, based in Cincinnati and presiding over all
federal court appeals from the states of Michigan, Ohio, Kentucky, and Tennessee, has issued a
significant decision dealing with the constitutional limits on student cell phone searches. In this case,
the Sixth Circuit found that school officials acted unconstitutionally when they searched a student’s
cell phone after he was discovered sending text messages during class. G.C. v. Owensboro
[Kentucky] Public Schools, Case No. 4:09-CV-102 (March 28, 2013).

The case involved an out-of-district high school student who had extensive disciplinary problems
arising from certain mental health issues, including depression, anger, and suicidal ideation. He had
also admitted that he used illegal drugs. When he was found violating school policy by using a cell
phone in class, his phone was confiscated. The assistant principal read four text messages that had
been sent that day, because she was aware of the student’s prior record of suicidal feelings and drug
use, and was concerned as to how he might react to the disciplinary action.

After reviewing the entire record, the Court found that on the day in question, the student was merely
violating a school rule, and nothing more. The Court acknowledged that a cell phone search would
have be permissible had it been likely to produce evidence of (1) criminal activity, (2) an impending
violation of other school rules, or (3) potential harm to persons in the school. It concluded, however,
that none of these circumstances were present. It declared that a “general background knowledge of
drug abuse or depressive tendencies, without more,” is an insufficient basis upon which to initiate a
search of a student’s cell phone.

One judge on the three-judge panel dissented from this conclusion, finding that the school’s
knowledge of prior suicidal thoughts and drug use should have been considered sufficient grounds for
the limited search that was conducted by the assistant principal.

You can read the full text of the Court’s opinion by following this link.
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On Friday, January 25, 2013, the U.S. Department of Education's Office for Civil Rights (OCR) issued
a new formal guidance (in the form of a “Dear Colleague” letter) for public elementary and secondary
schools and colleges and universities regarding their obligation to provide athletic opportunities for
students with disabilities. Many are calling this a “landmark directive” and are suggesting that the
Department’s guidance will have as significant an impact on athletic opportunities for students with
disabilities as Title IX created for female athletes.

The January 25th letter clarifies schools’ existing legal obligations under Section 504 of the
Rehabilitation Act of 1973 to provide students with disabilities an equal opportunity to participate in
extracurricular activities. This means making reasonable modifications to the school’s extracurricular
programs and activities and providing necessary aids and services, unless the school can show that
doing so would result in a fundamental alteration of its programs or put student safety at risk.

Within the letter, OCR provides concrete examples of the types of reasonable modifications that
schools may be required to make in order to ensure that students with disabilities have an equal
opportunity to participate in extracurricular athletics. For example:

 Using a visual cue along with a starter pistol for a student with hearing impairment who is on
the track team, or

 Providing after school nursing assistance (such as glucose testing and monitoring) to enable
a student with diabetes to participate in an after school athletic program.

The letter also cautions schools that they cannot limit athletic opportunities due to generalizations and
stereotypes about students with disabilities and encourages them to “work with their communities and
athletic associations to develop broad opportunities to include students with disabilities in all
extracurricular athletic programs.”

The full text of OCR’s new “Dear Colleague” letter can be accessed here.



Questions concerning the above may be referred to the attorneys of the Education Practice Group at Bricker & Eckler LLP

Laura G. Anthony, Chair – 614.227.2366
H. Randy Bank – 614.227.8836
Melissa Martinez Bondy – 614.227.8875
Diana S. Brown – 614.227.8823
James P. Burnes – 614.227.8804
Kimball H. Carey – 614.227.4891
Melissa M. Carleton – 614.227.4846
Kate Vivian Davis – 513.870.6571
Jennifer A. Flint – 614.227.2316

Dane A. Gaschen – 614.227.8887
Susan E. Geary – 614.227.2330
Susan B. Greenberger – 614.227.8848
Warren I. Grody – 614.227.2332
David J. Lampe – 513.870.6561
Susan L. Oppenheimer – 614.227.8822
Nicholas A. Pittner – 614.227.8815
Sue W. Yount – 614.227.2336

Please note… These Bricker Bullets are provided to BASA members as an informational service courtesy of the law firm of
Bricker & Eckler LLP, a BASA Premier Partner. They are not intended to serve as a legal opinion with respect to any specific
person or factual situation.

Miss something? Earlier Bricker Bullets can be accessed by following this link.

©Bricker & Eckler LLP (2013)

A Game Changer?
OCR Issues New Guidance for Students with

Disabilities in Extracurricular Athletics

http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201301-504.html
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